International Journal of Humanities and A International Academy of Science,

Social Sciences (IJHSS) <
ISSN(P): 2319-393X; ISSN(E): 2319-3948 Engineering and Technology

Vol. 4, Issue 3, Apr - May 2015, 67-84 IASET Connecting Researchers; Nurturing Innovations
© IASET

GENDER NEUTRAL LEGISLATIVE DRAFTING IN NIGERIA

CLARIBEL DIEBO LONGJOHN
Department of Private and Property Law, RiverseStativersity of Science and Technology,

Port Harcourt, Rivers State, Nigeria

ABSTRACT

Legislative drafting has over the years emergethfieing regarded simply as an aspect of Legal bopfind
Conveyancy to being recognised as a disciplineaof With its own distinct rules and principles. Withe growth of
legislative drafting there has been a move awawy fitee traditional style of drafting to the plaimtpuage style of drafting.
One of the principles of legislative drafting thas emerged in the plain language movement isafhgender-neutral
drafting which advocates the use of gender netdrais in drafting. This paper examines the natfitegislative drafting,
the various styles of Legislative drafting, the cept of gender neutral drafting and the variousr@gghes that may be
adopted to achieve gender neutrality in draftirgidiation. It further examines some laws in Nigexi¢gh a view towards
determining how legislative drafters in Nigeria baresponded to the principle of gender neutraltidigaf The study
reveals that there are limits and shortcomingshi application of this principle. Nonetheless, gandeutrality in
legislative drafting is the internationally acceptgtyle of drafting and should be adopted in linghvinternational best

practices.
KEYWORDS: Legislative Drafting has over the Years Emerged
INTRODUCTION

Legislative drafting is, simply put, the draftinflaws. It deals with the translation of policiegd laws and is
an aspect of law that is still in its developmerstalges in Nigeria. The role of the drafter in tielato the growth of the
law is yet to be fully appreciated. Recent stud@seal that ‘there is a paucity and dearth of lesgatlies on legislative
drafting in Nigeria’?This scarcity of professionally trained legislatisafters in developing nations such as Nigéfias
given rise topoorly drafted laws which consequegtle rise to litigation that would otherwise haween avoided.There
is, therefore, need for in depth research in thlel fof legislative drafting with the view of comingp with more effective

laws?®

The role of the legislative drafter in a natiorcigtical. The legislative drafter drafts for a widenge of audience;
from the highly educated to the barely literateafiars draft laws that are used by legislatorsicpoiakers, lawyers and

the judiciary. The drafter's audience is classifiatb three broad groups to wit; the lawmakers, peesons who are

! B.R, Legislative Drafting (Principles and Techniqué&Sedn (New Delhi; Universal Law Publishing Co. PwilLt
2011)xiii; G C Thorntonlegislative Draftingd"edn (London; Butterworths, 1996).

2T.C. JajalLegislative Drafting-An Introduction to TheoriesdaRrinciples(The Netherlands; Wolf Legal Publishers,
2012)66.

T.C Jaja, ibid 169.

“Ibid, 1.

® See generally, T.C Jaja, ibid, 101.
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68 Claribel Diebo Longjohn

concerned with or affected by the law and the membé the judiciary. Unlike other writers, a drafter of laws is very
much restricted in his work for he cannot wax ekuin the laws the he drafts. There is to be neeaassary word in a
statute. He cannot use emotive words in draftidgdrafter is simply to translate the policies bé tpolicymakers or

lawmakers, as the case may be, into law in a eledrmprecise manner. The legislative drafter doégxmress his personal
wishes in the laws that he drafts because in thetoaction of statutes, it is the intention of thgislature that the courts

aim to decipher. It has been rightly said that,

An Act has a precise and narrow object, which ichange the law. No more and no less. It is not
designed to offer the things that other forms ofting offer (such as entertainment, information,
explanation, argument or stimulation). So an Actrzd employ all the usual techniques of compaosition
For instance, it cannot say the same thing twiceeiméo emphasise it. If it did, the reader wouldnder
whether something stated only once was to havel effeat. Nor can an Act say something twice but in
different words. If it did, the reader would wondenether it was trying to get across one messag@mr

different ones.

The consequence of all this is that the languagéat$ is tight and spare, and every word will be

assumed to have a purpose. So Acts can be apptbacltyewith an effort.

It is, thus, apparent that words are the raw maltewith which the drafter works. The drafter usgsds to as much as
possible ensure that the intentions of policy makare translated into law with clarity and preagisiéd\ccording to
Thornton, ‘The regulation of society is the field which the legislative drafter toils; the task ts frame the
communication of policy decisions having legal @msences to members of sociétyictor Thurony? identifies the
criteria for a well drafted law as integration, enstandability, effectiveness and organization.ré&foge, in spite of the
ambiguity inherent in language, the legislativeftdramust aim for precision and clarity; for evegnbiguity in a law is
bound to be exploited by the users of the law fleatethe purpose for which the law was enactedcEletne chief goal of

a draftsperson should be the production of effedéws'® Indeed, David Elliot opines that,

Unnecessarily complex language, redundant wordk|aarguage which fails to communicate, impose an
enormous financial burden on all levels of socidBuen minor improvements to the language of the la

can bring substantial savings of time; time whiah then be put to more productive Use.

The above statement is unarguably true and drivéseamportance of the legislative drafter to agal community and
the society at large. It is as a result of the abwuism that this paper argues that legislativadtdrs in Nigeria need to

draft laws that reflect international best practice

®Thornton ibid, 47.

"Geoffrey Bowman drawing from a discussion on theureaof legislation by Sir Christopher Jenkins (ttferst
Parliamentary Counsel) in G. Bowman ‘The Art of Istgtive Drafting’ Sir William Dale Memorial Lectey 2005, p8;
Also published in Amicus Curiae. (the journal of tBociety for Advanced Legal Studies) and in theogeian Journal of
Law Reform in 2006.

#Thornton, ibid, 1.

®V. Thuronyi, ‘Drafting Tax Legislation'Tax Law Design and Draftinf/olume 1; International Monetary Fund: 1996;
Victor Thuronyi, ed) 2.

19 see generally, T.C Jaja, ibid, Chapter 1.

1 p.C Elliot, ‘Legal Drafting: Language and the LagCanadian Institute for the Administration of Jcst Nov 1999,
Ottawa) 3.
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NATURE OF LEGISLATIVE DRAFTING

There is a quiet debate on whether legislativetithigafs an art or a science. The principles ofdiedive drafting
cannot be effectively discussed without delvingitite arena of this debate. There are 3 major $lwddhought on this
issue. The first school of thought is firmly of thiw that legislative drafting is an art ratheartha precise science.
Proponents of this view argue that if five differelmafters were set on the same bill each draftuldviikely come up
with a different draft and none of the drafts woulghtly be taken to be wrongly drafted. They ferthassert that the
process of legislative drafting is not a mechanmalcess as individual drafters exhibit differeewdls of creativity in
drafting? Even where different drafters adhere to the sahefsprinciples in drafting a particular bill, thevould in all
probability come up with dissimilar drafts of thit.dn line with this, B.R. Atre is unequivocal inis view that legislative
drafting is an art. Significantly, the first semte in Chapter 1 of B.R Atre’s book on Legislatihafting is, ‘Good
legislative drafting is an art rather than a scéeaad the constraint imposed by the drafting emvirtent many a times

present situation that require deviation from ateelrafting conventions?

To take an informed position in this debate, it lddoe pertinent to know what qualifies a discipltnebe referred
to as either a science or an art. An art is ‘alitglir a skill that you can develop with trainiagd practice It involves

‘the use of the imagination to express ideas dirfge.”*

An art involves a display of creativity hencegif#ative drafting
is seen in some quarters as a ‘skill acquired bydtfafter through years of experience obtainedutiingainstaking labour

and work.®

The second school of thought argues that legigadirafting ‘cannot legitimately be called either an or a
science}” Although it may be conceded that drafting inveh@me creativity, however, the nature of the oritpt
exhibited by a drafts person is hinged on the letelas against artistic creativity which is hinge emotions® This
therefore is not a strong basis for referring gidmtive drafting as an art. Against terming lé&gise drafting a science, it
has been contended that the term ‘craft’ more apjately describes the second stage of the leiyisladrafting procest.

In essence, it is argued that neither art nor seiémadequate ‘to describe such a complex proesdegislative drafting’

Proponents of the third school of thought, diffgrirom the above positions, opine that draftingash an art and

a sciencé® They view drafting and law as ‘praxis... liberakdplines with loose but prevalent rules and cotives

whose application comes through knowledge and éxpee.?? This seems to be the view that best captures what

legislative drafting really is. For legislative fling cannot indeed be fruitfully embarked on witha study of basic

12G. Bowman, ‘The Art of Drafting’Amicus Curiaelssue 64, March April, 2006, 2.
13B.R Atre,Legislative Drafting3ed (2011, Universal Law Publishers & Co, New Delhdia) xiii, 1.
i;‘Oxford Advanced Learners’ Dictionary"ed, 69.
Ibid.
'°B.R Atre, ibid.
i; I. McLeod,Principles of Legislative and Regulatory Draftifigart Publishing, Oxford and Portland Oregon, 20&R
Ibid.
191, McLeod explains that legislative drafting i$weo staged process involving conceptualising a psapand drafting an
appropriate instrument.
“Ibid, 62.
2L H. Xanthaki, ‘Ducan Berry: A Visionary of Trainirig Legislative Drafting’, LOOPHOLBournal of Commonwealth
Association of Legislative CounsEkbruary 2011, 18-26 in T.C Jajagislative Drafting-An Introduction to Theories
?an Principleq2012, Wolf Legal Publishers, The Netherlands)27.
Ibid.
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principles of lavf® in general and legislative drafting in particuldo come up with a good draft a legislative draisson
would have to adhere strictly to some basic priesipf law and legislative drafting. Neverthelesslraftsperson develops

or hones certain legislative drafting skills wittaptice.

Legislations are not drafted according to the whand caprices of the legislative drafter. Fromsdigtion to
jurisdiction, there are certain rules and princpleat govern the drafting of legislation, althougére are divergent views
as to whether legislative drafting rules shoulccbeched in the form of regulations or legislatidfhere they are couched
in the form of regulations, it presupposes thatdtedting rules are simply to serve as guidelimethe drafter; they are not
of 'a legally binding natur&”. The couching of drafting rules in the form ofjuéations flows from the view of legislative
drafting as an aftrather than a science and as a result of whichitthgter is not to be constrained by binding ruteshie
practice of his art. On the other hand, where oh@ftules are couched in the form of legislatiogaes without saying that

the drafter must adhere to the provisions of thyéslation containing the drafting rules.

In certain jurisdictiond® there are Legislative Drafting manuals that set auegulatory framework for the
drafting of legislation. In a few other jurisdictie?’ there are primary legislations that set out ribedegislative drafting
thus establishing a legal framework for the draftir legislation. Drafting practice in Nigeria dsely governed by some
provisions of the Interpretation A&and the Acts Authentication Act of 1982 The relevant provisions set out, among
other things, rules governing the construction ofds used in an enactment. As a result of thisut been asserted that
‘the Nigerian Drafting Practice is unwittingly mdtel after the Moldovian Model Drafting practice ish applies a legal

framework in the form of primary legislation in 8eg out the rules of drafting legislation 3’

DRAFTING TECHNIQUES OR STYLES

The phrase ‘drafting technique’ is sometimes usgdrchangeably with another phrase ‘drafting pples’.
According to | McLeod, ‘These techniques (draftitgchniques) may legitimately be callegneral principles of
drafting’.®" The drafting techniques are at other times alferned to as drafting styles. Apparently, the exaegnings of

these phrases are yet to be established in tiiedidégislative drafting.

It is clear that writers in the field of legislativdrafting are not agreed as to the correct terimetaised in this
regard. There is therefore, the need to examineditigonary meaning of the terms ‘Principle’ andethnique’. A
principle is ‘a law, a rule or a theory that sonieghis based or?? A technique on the other hand, is ‘a particulayef
doing something, especially one in which you havéetirn special skills; The skill with which somelyais able to do

something practical.” These definitions illuminafee issues underlying the inter use of the womglnc¢iple’ and

23uch as the constitutional law principle of covgrihe field and doctrine of consistency.
24 T.C Jajaibid. 31.

25[ i

Ibid.
%such as the United Kingdom, T.C Jajhid.See also thd.egislative Drafting Manual(Maryland: Department of
Legislative Services, Office of Policy Analysis, ) Available at

dls.state.md.us/data/legandana/...bildra/.../BdfilngManual2011.pdf. See alsbegislative Drafting: A Commission
Manual,Available at ec.europa.eu/smart-regulation/bettiegis_draft_comm_en.pdf. Accessét/pril, 2015.

?"'such as Moldoviaand Estonia. See T.C,Jhjd, 3, 56.

8 CAP 123 LFN, 2004.

29T C Jaja, ibid, 3.

Fpid.

*Mcleod, ibid, 61.

%20xford Advanced Learner’s Dictionary'ed, 1153.
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‘technique’ as they relate to legislative draftifidhe question of what constitutes a technique ofslative drafting as
against a principle of legislative drafting is @bslinked with the question of whether legislatigeafting is an art or a
science. If legislative drafting were only an @i drafter would simply be required to acquireftilrg skills by learning
the techniques of legislative drafting. On the otiend, if legislative drafting were a science réhwould be little mention
of skills as the focus of the drafter would be earhing the principles of drafting. Standard textslegislative drafting
reveal discussions on principles and techniquesaifing although no distinguishing line is drawetween the techniques
and the principles. Thus, it is difficult for a dea of these texts to separate the drafting tecisifrom the drafting
principles. The discussions on both legislativetdrg techniques and principles found in thesedesxtpport the view that

legislative drafting is both an art and a science.

For the purpose of this study, the phrase ‘drafshgde’ will be adopted. There are three major tilngf styles.
They are traditional drafting, plain language draft(also called ‘Plain English’) and drafting iergral principles (also

called the ‘European stylé3 All three styles of legislative drafting may setimes be found in one statute.

Traditional Drafting

This style of drafting is characterized by long a&adnplex provisions ridden with archaic legal exsiens. This

style is also characterized by the use of latimesgions and numerous cross references in sections.

Legislative drafters are almost always lawyers. Tmgyuage used by lawyers in drafting laws is ificed by

legal texts and court judgments. Indeed,

Most drafting offices in the English speaking woiritherited the traditional style of legislative tarage
used in the United Kingdom in the 19th century. Moty were drafters trained in this style, but they
were influenced by the language of existing statubrafters learn their art from studying and aniegd
existing laws and in this way the language of tB¢hlcentury continued its influence into the 20th

century®

In a bid to avoid ambiguity in statutes traditioniahfters are wont to resort to tautology; they cseplets such as “null
and void”, “alter and change”, “each and every”e$é couplets and their likes which hitherto weshi@nably used in
drafting laws are now discouraged and have inlfaetn declared redundant. Furthermore, traditioraftats are verbose
using complex phrases such as ‘adjudged, orderédlecreed’ where ‘adjudged would simply have sethedpurpose;
‘in the event that’ where ‘if would have sufficedraditional drafters are wont to draft with ‘exire caution in the
attempt to leave no room for misunderstanding dibdeate distortion of the meaning. They tried twid all possible

ambiguity. This was often carried to extreme lesdth

In spite of the above flaws, traditional draftirgyhailed for its precision in expressing the exaishes of the
policy makers. Thus, traditional drafting is pseciat the expense of clarity, for precision dogseapto be paramount in

the in the minds of the traditional drafters.

3 |, Turnbull QC, ‘Plain Language and Drafting in r@eal Principles, 3. Available at
www.opc.gov.au/calc/docs/Loophole _papers/Turnbulll 995.docAccessed 8 April, 2015.

345

Ibid.
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Plain Language Drafting

Plain Language drafting, also referred to as Ffaiglish drafting is characterized by short and $nggntences.
Precision and clarity go hand in hand in this stfle@rafting. King Edward VI of Great Britain hagdn said to be the
pioneer of the plain language movement in the fadldlaw in view of the fact that he advocated foe use of plain and
short sentences in legislations. Plain languagéidg has its followers not only among drafters also among Judges;
for there are judges who, against the general ipeaof writing judgments in the manner of traditibmlrafters, endeavor
to write their judgments in plain English. In thauitéd Kingdom, Justice Oliver Wendell Holmes andd.®enning are
known to favour plain language in writing their grdents® In Nigeria, Hon Justice Niki Tobi is known for hasloption

of plain language in judgment writing.
The rules for plain language drafting were laid das far back as 193%.These are;

Prefer the familiar word to the far fetched; Prdfex concrete word to the abstract; Prefer thelsingrd to the

circumlocution; Prefer the short word to the lomgl &refer the saxon word to the romance.

The general principles of legislative drafting ameted in plain language. Legislative drafting misde different
countries such as the United States of Americaa@anGreat Britain and Australia lay down rulesnglthe lines of the
plain language style of drafting. In pursuit of ipléanguage some jurisdictions such as New Soutle¥Vlaave a 5 line

rule; a provision should not exceed 5 lines. OjhiBsdictions such as Australia make use of aidsngerstanding such as,
e Graphics;
e readers’ guides;
* illustrations;
» purpose clauses at the beginning of Acts, Partgsibns and Sub Divisions;
» expressing calculations by directing the readé¢ake a series of steps as against just statinfptheila;
« Explanatory notes in the text;
e Making algebraic formulas user friendly by usingrdminstead of the traditional a,b,c symbols.

A sub style of plain language drafting is the logdain language drafting which in plain terms ikitg plain
language too far. In this sub style of draftinge trafter inadvertently leaves out details in atoidiraft plainly’’ This
arises from ‘emphasizing simplicity at the expeofprecision. In attempting to keep the text aspdénas possible drafters
take a more liberal view as to the words than camispensed with, so the remaining words becoméandt is not

precise so it is not true plain language draftifig.’

351, Turnbull QG Ibid, 4.
*%Ibid, 6.
3 This is unlike Principles Based Drafting whereailstare deliberately left out of the provision.
38 i
Ibid,
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Drafting in General Principles

This style of drafting, also known as principleséa drafting” is characterized by ‘extreme brevity and
simplicity.”® Statutes where all the provisions are draftethis style are referred to as Principle Based latjis.
Thornton refers to them as ‘Short Simple Atts'They are also referred to as ‘fuzzy laws’. dstbeen contended that
drafting in general principles is the Europeanestyf drafting® In other words it is argued that drafting in gee

principles emanated from European countries jusit@sraditional style of drafting has its origthe United Kingdom.

Generally, in this style of drafting, the draftegzliberately states the law in general principled &aves the
details to be filled in by subordinate legislatitine courts or any other medfisDrafting in general principles results in
simple laws that would otherwise have been burdevittddetails. This style has, however, been dréd for encouraging

litigation and consequently, burdening the judigiaith the role of law making’

There are 2 major approaches to drafting prindialeed legislation; the coherent principles apprpexpounded
by Greg PindéP and John Avery’s approach involving higher levehgiples external to the statute. In the coherent
principles approach, the principle is part of thetuste and is regarded as ‘an operative high lgslative provisior®.
Elucidating this legislative provision Judith Fresgh says, ‘It is a statement about the essenckiofended outcomes in
a general field and not just a less-specific rlilenust therefore be comprehensiVelh the coherent principles approach
the operative high level legislative provision canfiest and is then followed by the rules which t@idm exceptions or sub-
exceptions® The structure this approach creates is sometiefesred as a pyramid or cascade structuréhe rules are to
be interpreted in line with the principles. A majoiticism of this approach is that it places om thxpayer a burden of

showing that a particular case is specifically msed from the statuf8.

John Avery' rejects the general approach to drafting prinsijilased legislation on the ground that it wouldllea
to a rapid increase in the number of subordinagésligtion. He rather suggests another approachdtfiiry in general
principles in which certain general and higher lgwénciples found outside the legislation are tddg the drafting of
rules which are in the body of the legislatfé.he provisions of the legislation are to be intetgd to be in line with the

general and higher level principles. According atird Avery, this style of drafting would reduce #mount of detail in

39J. Freedman, ‘Improving (Not Perfecting) Tax Léafion: Rules and Principles Revisited Tax Reviewlssue 6,
(London: Sweet & Maxwell, 2010) 717.
0|, Turnbull, QC, Ibid, 3.
“Thornton Ibid, 50.
*21. Turnbull, ibid 9.
3. Turnbull, ibid, 8.
“Thornton, Ibid, 50; I. Turnbul Q@bid, 11, 12.
%> G. Pinder, ‘The Coherent Principles Approach ta Taw Design’ [2005]Treasury Economic Round@Autumn) 75 in
J. Freedman, ibid725.
“© G. Pinder|bid; Krever, ‘Plain English Drafting, Principles BasBdafting: Does Any of it Matter?’ in J. Freedmaztl()
Beyound Boundaries: Developing Approaches to Taidance and Tax Risk Managemé@dereafter Beyond
Eoundaries) (Oxford: Oxford University Center foudness Taxation, 2008) in J. Freedman, ibid.
Ibid.
“*8rever, ibidin J. Freedman, ihid
“Ibid.
0 J. Freedman, ibid.
*1 J.F Avery Jones, ‘Tax Law: Rules or Principles®46] BTR 580.
®2 . Freedman, ibid, 720.
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the legislation. Unlike the coherent principles eggeh, the principles in John Avery’s approachextternal to the statute.
Judith Freedman explains this style of draftingsthu

...the type of principle being described by John Andones is something that is external to the raes
that helps one to construe the rules. A principheder his definition, is intended to be somethirghar
level than just a vague or broad rule. These glasican have exceptions and conflict with one faarot
whilst rules cannot do this—one rule must alwayse tariority over another but principles can have
different weights depending on the circumstancégse principles do not conflict with rules but assi
deciding what the rules mean in the first plate.

Some examples of these higher level and more gelBarapean Union principles referred to by John dnvare equality,
proportionality, legal certainty and protectionlegitimate expectations, fundamental rights andatifeness? The form
of drafting in general principles proposed by Ja@twery has been criticized on the ground that iesubre to be read
subject to principles, ‘this transfers power to twirts and administrators and creates a degremagfrtainty.®® It has
been further argued that the success of this fofndrafting would depend on the ‘ability and willingss of the

administrative authority and the judiciary to apfitg principles faithfully >

The approach to drafting in general principles psma by John Avery, while it may successfully dagwith
the need for subordinate legislation, is howevailfyof burdening the judiciary with a high degrelawmaking powers.
Furthermore, the argument that the judiciary anthiastrative authorities may not be faithful inenpreting the rules in
the legislation subject to the higher level andegahprinciples stands true. There is nothing imnJAvery’'s proposal that

effectively prevents the Judiciary or administratbody from employing other means of construingrthes.

In the United Kingdom 2 committees; the Renton &fathsard Committees, were set up to look into wdys o

improving legislative drafting. The Renton Comnefferecommended the use of general principles thus,

The adoption of the “general principle' approathhie drafting of our statutes would lead to greate
simplicity and clarity. We would, therefore, lik® tsee it adopted wherever possible. We accept,
however, that this approach to a large extent fiaesiimmediate - though not eventual - certaintg a
places upon the courts a heavier responsibilitydamtifying the intention of the legislature when
applying legislation to particular circumstancese Yécognise that this is unlikely to be acceptébline
executive and the legislature in certain typesegfdlation, particularly fiscal and other publigviavhich
defines the rights and obligations of individualgélation to the State, and we consider that ild/an

any event be unreasonable to draft in principlebad that the effect of the statute could not be

assessed without incurring the expense of litigetiodetermine an issg.

> |pid.

*bid, 721.

*bid.

*Ibid.

=, Turnbull QC, ‘Plain Language and Drafting in @eal Principles, 8,

www.opc.gov.au/calc/docs/Loophole _papers/Turnbulll 995.doc Accessed B April, 2015.
**The Preparation of Legislation, para 10.3.
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The Hansard Commissidh however, opined that,

We begin by rejecting the idea that the Europegie stf drafting should be generally adopted in this
country ... we would be strongly opposed - as wiebe most Members of Parliament would be - to
making statute law as general as it often is ineotBuropean countries, with the almost certain
consequence that there would have to be much meceurse to the courts to settle disputed
interpretations of Acts. Court proceedings are azpe for all concerned and the need for peopigoto
to court should not be expanded ... We firmly beadi¢hat certainty in the law must be the paramaimt

in the drafting of statute®.

Certain provisions in a Bill may require draftimggeneral principles while plain language draftvmguld suffice for other
provisions in the same Bill. All the provisionsarBill do not have to be drafted in one st{i€®lain Language drafting is
generally, the most preferred style of drafting duese it is simple and preci®. However, where the policy to be
translated into a Bill is ‘so complex and there smemany detailed rules, exceptions and qualificatithat even a plain
language rendering of the policy results in the lwing extremely complex or inordinately long, théine general

principles drafting should be consideréd.’

Thus, plain language is not always the sole idigdd ®f drafting. Where a law is prone to frequantendments,
drafting in general principles may be a more idagle as the general principles would be statethénprincipal statute
while matters of detail would be left to subsididegislatior?* which is more easily amended. For instance, asaltrof
the frequency in the amendment of tax laws in Alisty there is a move towards drafting in generigiples®The point
should again be made that the fact that a stasutafted in general principles does not preclimedrafter from also

drafting the same statute in plain language.
Gender Neutral Legislative Drafting

It has been rightly stated that the object of lagiige drafting is ‘to set forth ideas clearly, sinctly and
consistently *®To this end, several principles on the draftindegfislation have, over the years, emerged. Theseiples
are all geared towards producing more effectivéslaions and taken as a whole, they constituteaétat’s basic toolkit,

equipping competent drafters and enabling thenvoidaa multitude of vices, in relation to langualgay and logic®’

One of these principles is the use gender newrald in drafting legislation. Generally, it is pueted that words
importing the masculine include the feminine. Ire tbnited Kingdom this presumption was extended hed tvords

importing the feminine are presumed to include rifsculing’® In Nigeria, Section 14(a) Interpretation Acexpressly

% Turnbull QC, Ibid, 9.

®Making the LawReport of the Hansard Society Commission on theslaiye Process, chaired by the Rt. Hon Lord
Rippon of Hexham. (London: Hansard Society for iBeréntry Government, 1992) 60, recommendations®384.
Turnbull ‘Plain Language and Drafting in GenerahBiples’ 10.1bid.

11, Turnbull, QC, Ibid 15.

®’lbid, 16.

®¥bid, 14.

®4Also known as Secondary or Delegated Legislatie® S

3. Freedman, ‘Improving (Not Perfecting) Tax Legifsin: Rules and Principles Revisited, ifiti7.

% egislative Drafting Manuak(... Department of Legislative Services, 2012) 26.

®7]. McLeod, ibid 61.

®8Interpretation Act 1850, Section 6(a) and (b).

% CAP 123, LFN, 2004.
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provides that ‘in an enactment words importing th@sculine gender includes females’. This is naiap that Nigerian
statutes should not be drafted in neuter. It onlyans that where these statutes are drafted in Hseuline as is
traditionally the case in Nigeria, the use of thasouline gender also refers to the feminine gendierexception to this

provision would be where the provision of the lgyparently deals exclusively with the masculine gend

The Enugu State House of Assembly Hotel Sales Ta, 12010 repeatedly makes use of the pronoun,’he’.
This mode of drafting is currently not in line withternational best practices in this regard, whighgender-neutral
drafting* Thornton suggests that ‘gender neutral legislasbould become the general rufe.’ This suggestion has
apparently been accepted by the international camtynof legislative drafters as drafting in gendeutral terms is now
the general rulé® Thus, words importing gender are to be kept oustafutes except where the drafter intends the
provision to apply specifically to members of orender’* For instance a statute on widows may use gendsgifap

terms. What is important is that a gender sensiéua should not be used in reference to both gsnde

In drafting the Rivers State Social Services Contory Levy Law, obvious attempts were made to dgmyth

this principle of drafting. However, due care @haring to this principle of gender neutrality wen taken as Section 5(a)
of this Law provides that ‘The Board shall consifa Chairman....” The word ‘Chairperson’ is a mopp®priate word
as it is gender neutral. Thornton has however stgdepresident’, ‘presiding member’, ‘convenomda‘coordinator’ as
alternatives to ‘Chairman’ and ‘chairpersdn'He further advocates that occupational referesbesild be the same for
men and women. For ‘by referring to a “lady doctora “woman barrister” it is implied that the stand is male and that
a female is the non-standar.’Likewise, forms ending in —ess as in hostesslshoot be used in legislation as they are
now obsolete. Furthermore, parallel language shbeldised when referring to women and men. For ebartpusband

and wife, ladies and gentlemen’ Not ‘Man and wigelies and menf’

It may be argued that the above views on genddraiiy are petty issues. There are, however, atgrember of
persons who consider these issues as very gerMérag.is regarded as the sexist use of languagawsumacceptable to a
large section of the international community. ‘Tuse of language with a gender bias is out-datechadeven be viewed

as discriminatory. Many consider that the use oidge specific language reinforces stereotypes.’

0 See Sections 9(2), 12(b), 19.

™. McLeod, ibid, p76; Thornton, p75; BR Atre, itjd; New Zealand Parliamentary Counsel Office indeoDrafting
Manual ‘Principles of Clear Drafting’ http://www.p@arliament.govt.nz/clear-drafting/ accessed 1@@P3. Drafting in
gender-neutral language has been the New ZealatidrRentary Council Office practice since the m@B0s. Similarly,
the Law Drafting Division of Hong Kong has adoptegolicy of gender neutral drafting. ‘Legislativediting: Drafting
Related Initiatives for Improving the Quality of gislation, Access to Legislation, Professional Depment of Counsel’
available at http://www.legco.gov.hk/yr09-10/enblsanels/ajls/papers/ajl215cb2-512-4-e.pdf p3 Aseb46/02/2013
"Thornton, ibid, 75.

3 See generally, ‘Miscellaneous Further Draftingfiifities’ Lecture handbook of RIPA Legislative Biag Course held
14" September-30October, 2009, 52.

"B.R Atre, ibid.

"lbid, 76.

"®Ipid.

" pid.

8+Legislative Drafting: Drafting Related Initiatiggfor Improving the Quality of Legislation, AccessLegislation,
Professional Development of Counsel’ http://wwede.gov.hk/yr09-10/english/panels/ajls/papers/eptbP-512-4-
e.pdf p3 Accessed 16/02/2013

See also ‘The need for a Gender Neutral Pronatti’/fwww.feld.com/wp/archives/2011/06/the-need-fegender-
neutral-pronoun.html accessed on 16/02/2013
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A perusal of Federal statutes enacted between 20842007, as contained in the Laws of the Federatéveals
a near absence of gender neutrality in these s&@at@ut of 54 statutes identified within this pdrionly 5 statutes were
clearly drafted in gender neutral terfdt is worthy of note that all of these 5 statuaes Treaties domesticated in Nigeria
using the direct method of incorporation of tremti@his method reproduces the exact provisionsheftteaty in a
schedule, stating that they are to have the foftawn®Also worthy of mention is the fact that, going thgh the Laws of
the Federation, 2004, gender neutrality is not dbimtreaties drafted before the year 2000. Thus, dlear that there is a
deliberate move on the international plane to cgmpith the principle of gender neutrality in Legitle drafting.
Whereas, on the national plane, there is no visdtlempt by legislative drafters to comply withsthinternationally

accepted principle of legislative draftify.

In the growing debate on gender equality, the draf to remain neutral by drafting in gender naluterms. For
where a drafter uses gender specific terms in pladeere gender neutral terms would have servadouid amount to
descending into the arena of the debate on gerglaligy. This descent would, in itself, do nothitgy promote the

effectiveness of the legislation in question.

At the risk of inelegance, below, are some modedrafting that have been suggested to promote gemelgrality in

drafting.

« Use the plural: legislation is generally draftedhe singular relying on the presumption that thewar includes

the plural®However, where a drafter is trying to avoid usingeader specific term, he may draft in the plural.

« Combining masculine and feminine forffisTo avoid gender specific expressions in legistatilrafting,
Thornton had suggested, amongst other things, aft dsing ‘his’ or ‘her’ in place of ‘his** This mode of
drafting can be seen in the Rivers State Socialtr@®anory Welfare Levy. Section 15(3) provides thatself-

employed person shall voluntarily pay his or hetyléo the Board ...." This use of ‘his’ or ‘her’ halspwever,

Extradition Treaty between the Government of théefal Republic of Nigeria and the Government ofRepublic of
South Africa (Ratification and Enforcement) Act020Cap E26 Laws of the Federation of Nigeria (LF2004;
International Convention for the Safety of LifeSda (Ratification and Enforcement) Act, 2004, C2 LFN, 2004 (This
treaty is not completely gender neutral as the gesgecific term, ‘master’ is used, referring te Master of a ship.);
Treaty on Mutual Legal Assistance in Criminal Mattbetween the Government of the Federal Republiigeria and
the Government of the Republic of South Africa {fRation and Enforcement) Act, 2004, Cap T24, Lafishe
Federation of Nigeria (LFN), 2004; Treaty to EstsiblAfrican Economic Relating to the Pan-AfricarriRanent
(Accession and Jurisdiction) Act, 2007, Cap T25NLE004; Treaty between the Federal Republic geNa and the
Democratic Republic of Sao Tome and Principe onJtiet Development of Petroleum and other Resolurcéseas of
the Exclusive Economic Zones of the Two Statesifigation and Enforcement) Act, 2005, Cap T27, LEDD4.

8 There are 2 methods of incorporation of treaties;direct and indirect method. In the indirect moet, the statute
contains provisions to the same effect as the piavs of the treaty sought to be domesticatedekample the Child
Rights Act, 2003 was domesticated using the intimathod of incorporation of treaties, whereasAfrean Charter on
Human and Peoples Right (Implementation and Ratifio)Act, Cap A..., LFN 2004 was domesticated ushgdirect
method of incorporation of treaties.

8 Not even in relatively recent federal enactmenthsas the Evidence Act, 2011 and the Employeesp@osation Act,
2010Is the principle of gender neutrality adheied t

82 See Interpretation Act, Cap, 123, LFN, 2004.

8 This form of drafting was adopted in the ExtratfitiTreaty between the Government of the FederaliRipof Nigeria
and the Government of the Republic of South AffRatification and Enforcement) Act, 2004 Cap E26vkaf the
Federation of Nigeria (LFN), 2004.

8 Thornton, Ibid,75.
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given rise to further arguments on gender equaliywit; which of the pronouns should come fifstAs a
solution to the issue of which gender sensitivenptm should come first, it has been suggestedthieatirafter
alternates between ‘he’ or ‘she’ and ‘she’ and .'Merafting in terms of s/he has also been suggestbis
solution is less attractive as it is unpronounceabielegant, does not resolve the debate overhwhénder
sensitive word should be placed first and ‘has sspeiated forms corresponding to his or her (oronéris).® It

has also been suggested that the terms be contoimeclude ‘it’ (he, she or it) to provide for ndnuman actors
such as companiéin view of the divergent views over combining maste and feminine forms in drafting, it

would be best for the drafter to avoid the usehese combined forms.
«  Omit pronoung® the following are some of the ways in which promein a legislative provision may be omitted;
» by repeating the noun in place of the pronoun. Foexample rather than,

An authorized officer may at any time enter withaarrant any premises upon which he has reasonable
grounds to believe that a person is carrying orlhmiisiness in order to ascertain whether thisitaw
being complied with (whether on the part of theugier of the premises or any other person); and on

entry he may carry out such inspections as mayéeified by the Boartf’
It may be drafted thus,

An authorized officer may at any time enter withewrrant any premises upon which the authorized
officer has reasonable grounds to believe thatrsopeis carrying on hotel business in order to @ate
whether this law is being complied with (whethertba part of the occupier of the premises or ahgiot
person); and on entry the authorized officer mayycaut such inspections as may be specified by the
Board.

» Use of passive form. For example

Where a lessor has prepared a statement of thedsaf complaint, he must send it to the lessebimvit
7 days.

It may be drafted thus:

Where a lessor has prepared a statement of grafretsmplaint, it must be sent to the lessee within
days.

* The sentence could be recast using a relative claiBor example ...
Limits to Gender Neutral Legislative Drafting

One of the principles of legislative drafting itprinciple of consistency. It is a presumptionirgérpretation

%, McLeod, ibid, 77.

%], McLeod, ibid, 78.

¥ Ipid.

8 This form of drafting was adopted in the Interaatl Convention for the Safety of Life at Sea (fetion and
Enforcement) Act, 2004, Cap 126, LFN, 2004.

895ection 19, Enugu State House of Assembly HotedsSaax Law, 2010.
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that the same word is intended to have the sameinethroughout a statut® Hence, drafters are to be consistent in their
use of words in drafting* In the same vein, the terminology used in a slitasi legislation or an amendment must not
differ from that used in the principal legislati&hThis principle also extends to all legislation e same area of
activities™

This principle was not observed in the draftingtled Enugu State House of Assembly Hotel Sales Tawx. L
Sections 11, 12, 14, 15 and 18 of the Law use éha tfine’ whereas Sections 13, 16 and 17 of the luse the term
‘penalty’. This inconsistency leaves the usersheflaw with the impression that the drafter intetidd a fine should be
treated as being different from a penalty. Thiscfice is most undesirable as the use of one of teths would have
sufficed. ‘In contexts where a choice must be m@dm a number of synonyms or near synonymous wdtaschoice

must be adhered to once made.

Flowing from the legislative drafting principle obnsistency, an amending legislation cannot baetiah gender

neutral terms if the principal legislation was sotdrafted.

Where gender neutral drafting is a recent developr@mendments to older instruments need to be
drafted with particular care. More particularlymay be preferable to continue to use the old stglt&er
than importing the new one which could bring withthe risk of inadvertently creating scope for

arguments arising from internal consistefity.
CONCLUSIONS

The principles of legislative drafting are fundaradly geared towards the production of effectivedalaws in
themselves are made generally to regulate the ifemembers of the society irrespective of gendierview of the
indisputable fact that issues of gender parityfasé gaining recognition worldwide,legislative dilaf should reflect the
developments in the society at large. Gender edmitgelf emerging as a field of law as much igbenritten on the need
for gender balance by eschewing from the bodyw§lgender discrimination of any sort. There isefae need to draft

laws in Nigeria that are devoid of the slightestt lif gender bias.
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